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EMALAHLENI LOCAL MUNICIPALITY

DISPOSAL AND ACQUISITION OF IMMOVABLE PROPERTY POLICY

1.
PREAMBLE 


The Disposal and Acquisition of Immovable Property Policy consists of procedures and guidelines for the disposal and acquisition of immovable properties and will comply with all relevant legislation. The Policy replaces all existing policies and previous Council resolutions taken in this regard. The objectives of the Policy can be summarized as follows:


1.1
To standardize policy and procedures for the disposal and acquisition of immovable properties by the Emalahleni Local Municipality;

1.2
To ensure that the procedures for the disposal and acquisition of immovable properties of the Emalahleni Local Municipality complies with and adhere to relevant legislation;

1.3
To make available Municipality owned immovable property in a fair, equitable, transparent and competitive way that is consistent with the Supply Chain Management Policy of the Emalahleni Local Municipality.


1.4
To ensure the integration of communities in line with government policy in this regard; 

1.5 To guide the provision of land for affordable housing development;

1.6 To provide access to land for the promotion of socio-economic development;
1.7 To create an investor - friendly environment where the Emalahleni Local Municipality continues to attract investors to sustain high economic growth rate, and;
1.8 To create a clear policy framework for all applications for land, in order to reduce red tape and delays.

2.
DEFINITIONS


In this Policy, the following words shall have the meaning ascribed hereunder unless the context indicates otherwise:


Accounting Officer: The Municipal Manager of Emalahleni Local Municipality as described in Section 55 of the Local Government: Municipal Systems Act, 2000 (Act 32 of 2000) read together with Section 60 of the MFMA.


Acquisition: Obtaining ownership of, or rights to immovable property by means of sale, expropriation, donation, auction, lease and servitudes or way leaves.


Aerodrome: Small airfield, including buildings for use as parking for small planes.

Agricultural: Land zoned for agricultural purposes, including agricultural buildings, as described in the Town Planning Scheme.


Alienation: Disposal of Municipal owned immovable property by entering into a Deed of Sale or Land Availability Agreement, as a result of a Direct Sale, Public Bid or Public Auction. 



Application: Any application received from an external beneficiary for the purchasing or leasing of Municipal owned immovable property, and has the same meaning as that of an Unsolicited Bid in this policy, and as described in Section 113 of the MFMA.

Cancellation: Termination of a contract due to the breach, passing of time and/or by mutual agreement, where after the property and use thereof shall revert back to the owner.


Cancellation period: The notice period required to cancel a lease which will be contained as a cancellation clause within a Lease Agreement.


Capable of use/development: Immovable property that has the capability to be used or developed viably as an entity on its own.


Commencement Date of Contract: Date of last signature of the contract, by the last signing party to the agreement and/or as determined in the contract. 


Commercial/Business: Land zoned for business/commercial purposes as described in the Town Planning Scheme.


Community value- Non-financial benefits offered to the community in terms of Section 14(2) (b) of the MFMA.


Date of Sale/Acquisition: Date of last signature of the contract by the last signing party to the agreement and/or as determined in the contract.


Deed of Sale: A legal document (deed), serving as agreement between two parties to obtain ownership of a property for an agreed amount, which property will be transferred into the name of the Purchaser.


Development: Construction of a structure in terms of the National Building Regulations and according to plans approved by the Municipality and linked to the necessary municipal services.


Development Proposal: Written proposals for rights to use/develop Municipal owned property.


Direct Purchase/Sale: Purchase or Sale directly from the owner or to a Purchaser without following a public bidding process.


Disposal: Disposal of Municipal owned immovable property by means of alienation, land swap, lease or by means of Servitudes and Way Leave rights.


Donation: Acquisition or disposal of immovable property where no compensation is payable.

Educational: Land zoned for the purpose of place of instruction, social halls or places of worship as described in the Town Planning Scheme. 


Expropriation: To unilaterally and legally acquire ownership of property by taking away the owner’s rights if it is in the public interest, through a legislative process in terms of the relevant legislation.


External beneficiary: Any person other than a Municipality official or Councillor acting in their official capacity. 


Fixed Price Public Bid: The open process of calling for bids for the alienation and/or development of specified immovable property, from the public, where the property will be alienated at a fixed price and the bid process can include two phases i.e. the normal public bid phase and a lot draw phase.

Hangar: A structure erected at an aerodrome for the purpose of storing a small plane. 


“Historically Disadvantaged Individual (HDI) means a South African citizen

· Who, due to the apartheid policy that was in place, had no franchise in national elections prior to the introduction of the Constitution of the Republic of South Africa, 1983 (Act 110 of 1983) or the Constitution of the Republic of South Africa,  1993 (Act 200 of 1993) (the Interim Constitution); and/or

· Who is a female, and/or

· Who has a disability:  

Provided that a person, who obtained South African citizenship on or after the coming into effect of the Interim Constitution, is deemed not to be an HDI.


Immovable Property: Land and/or any improvements affixed thereto, referred to as a capital asset in Section 14 of the MFMA.

Incapable of use/development: Immovable property that doesn’t have the capability to be used or developed viably as an entity on its own.


Industrial: Land zoned for industrial purposes as described in the Town planning Scheme.


Institutional: Land zoned for institutional purposes, places of public worship and places of instruction as described in the Town Planning Scheme.


Internal beneficiary: A Municipality official or Councillor acting in their official capacity.


Land Availability Agreement: Making land available for development by a developer, which development will include obtaining the necessary land use rights and installation of all municipal services. Ownership of the property will be transferred directly from the Local Municipality to a third party, after completion of the development by the developer.


Lease: An agreement by which the owner of property allows another party to use the property for a specified time in return for a specified rental amount and subject to agreed conditions. 


Legislation: Any promulgated National or Provincial Act, By- Law, regulation, and rules of practice of all the Courts in the Republic of South Africa, policy or directive document.


Market Related Value: An amount for lease/sale/purchase that is based on a valuation as determined by a registered Valuator in terms of the relevant legislation.


MFMA: The Local Government: Municipal Finance Management Act, No. 56 of 2003


MFMA Regulations: The Local Government : Municipal Finance Management Act, 2003, Municipal Supply Chain Management Regulations as promulgated in the Government Gazette under General Notice 868 of 2005 (Government Gazette Volume 479 dated 30 May 2005) and any future regulations promulgated in terms of Section 168 of the Local Government : Municipal Finance Management Act, 2003..


Nominal Fee: A very small fee, far below the market related value, which purpose is purely to allow two parties to enter into an agreement. 


Notarial Lease: An agreement by which the owner of property allows another party to use the property for a period longer than 10 years in return for a specified rental amount and subject to agreed conditions, which lease will be registered notarially at the Registrar of Deed. 

Public Bid: The open process of calling for bids for the alienation and/or development of specified immovable property, from the public.


Public Sport and Recreation: Land zoned for the purpose of public sport and recreation including sport grounds and relevant buildings, as described in the Town Planning Scheme.


Pre-emptive right: The right that will be contained in the title deed of a property purchased from the Local Municipality, entitling the Local Municipality to the first right of refusal to purchase the property. A pre-emptive right will only be enforced in cases where the property is purchased at a price to be considered a subsidised price.

Private Treaty: To sell or lease an immovable property to an applicant without following the normal bidding process, but within a prescribed framework as defined within this Policy.


Public Open Space: Any land zoned for use by the general public as an open space, park, garden, recreation grounds, sports fields, sports square or public open space, as described in the Town Planning Scheme.


Public Auction: The open process of alienating property at a specified date, time and place to the highest bidder from the public at a price not less than the reserve price as determined by a registered Valuator of the Local Municipality. 


Purchase Price: The price as agreed upon or as accepted at an auction and stipulated in an agreement at which an immovable property is purchased from the owner of the property.


Reserve Price: A price determined by a registered professional valuator of the Local Municipality which serves as the minimum price allowed for which an immovable property can be purchased or leased from the Local Municipality.


Residential: Land zoned for the purpose of dwelling units with various densities, as described in the Town Planning Scheme.


Road Reserve:  Land reserved for road/street purposes, municipal services and pedestrian movement.


Sanitary Lane: Land (a lane) normally situated between two residential erven, reserved for Municipal sanitary services purposes.


Servitude: Rights over a property or a portion thereof, registered against the title deed of that property, for specified purposes.


State Organ: An entity in any local, provincial or national sphere of government.


Street/Road: Any street, road or internal street within a development used for road or street purposes as described in the Town Planning Scheme.


Supply Chain Management Policy: The Supply Chain Management Policy of the Local Municipality as meant in Section 111 and 112 of the MFMA.


Unsolicited Bid: A bid (application) received outside a normal bidding process, as described in Section 113 of the MFMA.


Valuation: The value or price of the property as determined by a registered Valuator based on the proposed zoning or use of the property.

Way Leave: A right of way over a property for a specified purpose, granted by the landowner of the property for a compensation payment as agreed upon. 


Zoning: A land use right conferred on a land entity in terms of an approved Town Planning Scheme, approved Amendment Scheme or relevant legislation. 

3.
DISPOSAL OF IMMOVABLE PROPERTY

This section deals with the disposal of immovable property, by various methods of disposal, i.e. sale, lease, servitudes and way leaves.



3.1
ALIENATION OF IMMOVABLE PROPERTIES

This section deals with the sale of immovable properties that are capable of being developed on their own. These properties can be zoned for residential, commercial/business, industrial, agricultural, institutional, educational, sport and recreational purposes. It also includes Local Municipality buildings intended for these different purposes.

3.1.1
RESIDENTIAL, COMMERCIAL/BUSINESS, INDUSTRIAL, AGRICULTURAL PROPERTIES AND LOCAL MUNICIPALITY BUILDINGS

3.1.1.1 To be offered to the public for alienation and/or development by means of a Fixed Price Public Bid or Public Bid as follows:

	
	Description
	Disposal method

	1.
	Individual serviced residential stands with a pre-determined fixed price to be sold according to the Supply Chain Management Policy to give preference to HDIs and people who do not own their own property
	Fixed Price Public Bid

	2.
	Unserviced stands/land situated along major business routes and within development nodes and strategic development areas, earmarked for either residential or commercial/business or industrial or agricultural purposes. In the case of residential land, it will be a condition that a portion of land to be alienated must be used to construct affordable and government subsidised housing.
	Public Bid.

	3.
	Unserviced stands/land with lesser development value and not situated within the areas stipulated for Public Bids above and earmarked for either residential or commercial/business or industrial or agricultural purposes.
	Public Bid

	4.
	Council buildings earmarked for commercial/business or residential purposes.
	Public Bid


With the understanding that a Fixed Price Public Bid will comprise of the following two processes, namely:

(a)
PHASE 1: Normal Public Bid process
i
Bids are obtained to register all interested beneficiaries;

ii
Qualifying bids are grouped into the following preference classes:
· 1st preference – To persons (HDIs) who have never owned any fixed property before. 
· 2nd preference – To persons who have owned property but currently do not own any fixed property.

· 3rd preference – To persons who owns a property in eMalahleni area of jurisdiction and wish to re-locate in the Emalahleni area of jurisdiction
· 4th preference – To all remaining persons who apply subject to the following conditions:
Condition 1- that only one stand can be purchased per person 

Condition 2- that development must take place within the time frame stipulated in Annexure D to this policy titled General Conditions of Alienation
(b) PHASE 2: Draw Lots

Qualifying bids are allocated by means of a lucky draw process, starting with the highest preference category and with the aim of selling 60% of the available properties to HDI persons.

NOTE: For commercial/business properties, ownership will               apply mutatis mutandis to business ownership. 

3.1.1.2 The purchase price will be subject to a reserve price that is market related, based on the proposed zoning of the property; Council can by resolution discount the purchase price for specific target communities such as those families earning above R3500-00 a month both which is not sufficient to purchase a bonded house.  If these discounts are offered it would require satisfying Section 170 of the MFMA.
3.1.1.3
The bid can be subject to certain conditions as stipulated by the Local Municipality, in support of special development objectives or programmes of the Local Municipality, such as properties located within an area of specific focus or subject to a specific development or social programme. In such instances the following will be applicable:

(a)
The maximisation of return will not necessarily be the primary determining adjudication criteria;

(b) The special aims of the bid must be clearly stipulated;

(c) The bid will be subject to certain development clauses to ensure that the special aims are achieved, which will be contained in the agreement between the municipality and the other (successful) party; 

3.1.1.4
The bid process will include the necessary procedures and bid documentation in accordance with and adhering to relevant legislation and the Supply Chain Management Policy of the Local Municipality;

3.1.1.5 The Purchaser will be responsible for any and all costs associated and relevant to the alienation of the property;

3.1.1.6 The Purchaser will enter into a Deed of Sale or Land Availability Agreement with the Local Municipality, (whichever might be the preference of the Local Municipality);

3.1.1.7 The property will be registered in freehold title;

3.1.1.8
Properties offered to the public by means of a public bid which received no interest, will be placed on a list of available properties to be disposed of by means of  a private treaty subject to the following conditions, namely,

(a)
It be alienated to the first external beneficiary applying for the property;

(b)
It be alienated at a market related value based on the proposed zoning;

(c)
The provisions of Section 170(2) of the MFMA be adhered to by the Local Municipality;

(d)
If the property is not sold within two years by means of this process, it will be removed from the list of available properties and be made available by means of a public bid process again. 

(e)
In the case of residential stands, it will be a condition of alienation that portion of the said property will be used to build affordable and government subsidised housing. 

The procedural guidelines in this regard are contained in Annexure A

3.1.2
INSTITUTIONAL, EDUCATIONAL, PUBLIC SPORT AND RECREATION PROPERTIES

These properties will typically be used for Church or Worship purposes, educational purposes, Crèches, Social and Welfare purposes, Community activities and Sport facilities, etc.

3.1.2.1 THESE WILL BE OFFERED BY MEANS OF:-

(a)
Private treaty in instances where:

(i) Only one application was received at a given time for such available property;

(ii) If an application is received from an educational institution and;
(b) Fixed Price Public Bid or Public bid in instances where:

(i) More than one applications are received at a given time for the same property;
3.1.2.2 The property will be alienated at market related value based on the proposed zoning of the property, subject to the following conditions:

(a) that a non profit organisation or institution can receive a discount of 75% of the valuation, subject to the following criteria:

(i)
That the discount rate of 75% can be amended from time to time by the Local Municipality;

(ii)
that the organisation/institution must be a registered organisation/institution in terms of relevant legislation;

(iii)
that the organisation/institution must submit a business plan with its application;

(iv)
that the organisation/institution must be open to all members of the community;

(v)
that the organisation/institution must submit its constitution with the application to the Local Municipality;

(b) that an organisation or institution (which is not a non profit organisation/institution) can receive a discount of 25% of the valuation, subject to the following criteria:

(i)
That the discount rate of 25% can be amended from time to time by the Local Municipality;

(ii)
that the organisation/institution must be a registered organisation/institution;

(iii)
that the organisation/institution must submit a business plan with its application;

(iv)
that the organisation/institution must be open to all members of the community;

(v)
that the organisation/institution must submit its constitution with the application to the Local Municipality;

vi)
the number of active members of the organisation

vii)    Financial position/ ability of the organisation to carry out the development

3.1.2.3
The provisions of Section 170(2) of the MFMA must be adhered to by the Local Municipality;

3.1.2.4
The Purchaser will be responsible for any and all costs associated and relevant to the alienation of the said property;

3.1.2.5 The bid or direct sale can be subject to certain conditions as stipulated by the Local Municipality, in support of special development objectives or programmes of the Local Municipality, such as properties located within an area of specific focus or subject to a specific development or social programme. In such instances the following will be applicable:-

(a)
The maximisation of return will not necessarily be the primary determining adjudication criteria;

(b)
The special aims of the bid must be clearly stipulated;

(c)
The bid will be subject to certain development clauses to ensure that the special aims are achieved, which will be contained in the agreement between the municipality and the successful party, 
3.1.2.6 Any bid process will include bid documentation that adheres to the relevant legislation and the Supply Chain Management Policy of the Local Municipality;

3.1.2.7 Bidders will be subject to a screening process that will take into account criteria determined by the Local Municipality, such as the needs of the community, nature of the organisation, etc;
3.1.2.8
The Purchaser will enter into a Deed of Sale or Land Availability Agreement with the Local Municipality, (whichever might be the preference of the Local Municipality);
3.1.2.9
It will be a condition of the Local Municipality that the alienation will be subject to the property only being used for the purposes approved by the Council and no other purposes whatsoever.  A title deed condition will be included in the new Title Deed of the property stating that the Purchaser shall not lease or alienate the property for any purposes other than the indicated purposes without the written consent of the Local Municipality;

3.1.2.10 Due to the fact that the property is sold at a subsidised price, it will be a condition of the Local Municipality that the alienation is subject to a pre-emptive right of 5 years 
3.1.2.11
Properties offered to the public by means of a public bid which received no interest, will be placed on a list of available properties to be disposed of by means of private treaty subject to the following conditions:
(a)
That it be alienated to the first external beneficiary applying for such a property;

(b) It will be alienated at a value determined in accordance with the stipulations of 3.1.2.2 above;
(c) The provisions of Section 170(2) of the MFMA be adhered to by the Local Municipality;

(d)
If the property is not sold within two years by means of this process, it will be removed from the list of available properties and be made available by means of a public bid process again. 

The procedural guidelines in this regard are contained in Annexure A. 

3.1.3 PUBLIC OPEN SPACE PROPERTIES 

This section deals with the disposal of Public Open Spaces that are earmarked for development for other purposes, as determined in the Public Open Space Policy of the Emalahleni Local Municipality.

3.1.3.1 To be offered to the public for alienation and/or development for a specific purpose and therefore with a specific zoning in mind. The zoning will determine the manner in which the property will be alienated i.e. by means of a Fixed Price Public Bid or Public Bid, with the understanding that the conditions as stipulated in the policy above for each zoning will then become applicable to the public open space policy as follows:

(a) For Residential Purposes/zoning : See section 3.1.1
(b) For Commercial/Business Purposes/zoning : See section 3.1.1
(c) For Industrial Purposes/zoning : See section 3.1.1
(d) For Agricultural Purposes/zoning : See section 3.1.1
(e) For institutional, Educational, Public Sport and Recreational Purposes/zonings : See section 3.1.2
3.1.3.2
The alienation will furthermore be subject to the positive outcome of the following:

(a)
Permanent closure of the Public Open Space in terms of the provisions of the Local Government Ordinance, 1939;

(b)
EIA application in terms of the provisions of the Environment Conservation Act, 1989;

3.1.3.3
Properties offered to the public by means of a public bid or which received no interest will be placed on a list of available properties to be disposed of by means of a private treaty subject to the following conditions, namely:
(a)
It be alienated to the first external beneficiary applying for the property;

(b)
It be alienated at a market related value, based on the proposed zoning for the property;
(c)
The provisions of Section 170(2) of the MFMA be adhered to by the Local Municipality;
(d)
If the property is not sold within two years by means of this process, it will be removed from the list of available properties and be made available by means of a public bid process again. 

The procedural guidelines in this regard are contained in Annexure A.

3.2
LEASE OF IMMOVABLE PROPERTY

This section deals with the lease of immovable properties that are capable of being used/developed on their own. These properties can be used for residential, commercial/business, industrial, agricultural, institutional, educational, sport and recreational purposes. This section also includes Local Municipality Buildings, office space in Municipal Buildings, Public Open Spaces, land for Hangars at the eMalahleni Aerodrome, converted single dormitories, as well as residential accommodation for personnel of the Local Municipality.
3.2.1
LEASE TO EXTERNAL BENEFICIARIES
3.2.1.1
GENERAL CONDITIONS

(a)
The lease can be any of the following categories, namely:

i.
Lease period of 2 years and less, with a cancellation clause of one month and less depending on the lease term;

ii.
Lease period of 5 years, with a cancellation clause of three months;

iii.
Lease period of 9 years and 11 months, and a cancellation clause of 6 months;

iv.
Or any other term and cancellation period as determined by the Local Council from time to time,
With the understanding that:

· a lease term of more than 10 years be registered as a Notarial Lease at the Registrar of Deeds;
(b)
The property will be available for lease by means of any of the following methods and subject to the stipulated conditions:

i.
Private treaty in instances where: 

· Only one application is received by the Local Municipality, at a given time;

· All the applicants applying for the property at a given time can be accommodated on the property;

· Such lease agreements are for a period of not more than 2 years;

With the understanding that:
· For such agreements there will be no option to extend the lease;
· The approval of these applications will be delegated to the Municipal Manager or his Nominee;
ii
Public bid  in instances where:

· More than one application was received by the Local Municipality, at a given time;
· All the applicants applying for the property, at a given time, can not be accommodated on the property;
· The Local Municipality has earmarked the property for a specific purpose;

(c)
Any bid process will include the necessary procedures and bid documentation in accordance with and adhering to relevant legislation and the Supply Chain Management Policy of the Local Municipality;

(d)
The Lessee will be responsible for any and all costs associated and relevant to the lease of the said property;

(e)
The Lessee will enter into a lease agreement with the Local Municipality;

(f)
The lease of Public Open Spaces will be subject to the temporary/permanent closure of the Public Open Space in terms of the provisions of the Local Government Ordinance, 1939 and an Environmental Impact Assessment in terms with the provisions of the Environment Conservation Act, 1989, in the case of a permanent closure.

3.2.1.2
RENTAL TARIFFS

(a)
A property must be leased at a market related rental value, based on the proposed use of the property, unless such value has already be determined by the Local Municipality and with the understanding that such determined value will be subject to the following:

i.
That it be a Rental Tariff as approved in the annual 

Emalahleni Local Municipality’s Budget;

ii.
That such Rental Tariffs will be updated by the Chief Financial Officer of the Local Municipality on a yearly basis, to ensure that it remains a market related value;

(b)
A non profit organisation or institution applying for the lease of a property for institutional, educational and public sport and recreational purposes can receive a discount of 75% on the value as determined in 3.2.1.2(a) above, subject to the following criteria:

i.
That the discount rate of 75% can be amended from time to time by the Local Municipality;

ii.
that the organisation/institution must be a registered organisation/institution;

iii.
that the organisation/institution must submit a business plan;

iv.
that the organisation/institution must be open to all members of the community;

v.
that the organisation/institution must submit its constitution with the application to the Local Municipality;

(c) 
An organisation or institution (which is not a non profit organisation) applying for the lease of a property for institutional, educational and public sport and recreational purposes can receive a discount of 25% on the value as determined in 3.2.1.2(a) above,  subject to the following criteria:

i.
That the discount rate of 25% can be amended from time to time by the Local Municipality;

ii.
that the organisation/institution must be a registered organisation/institution;

iii.
that the organisation/institution must submit a business plan;

iv.
that the organisation/institution must be open to all members of the community;

v.
that the organisation/institution must submit its constitution with the application to the Local Municipality;

(d)
The Council may resolve from time to time to lease property to an external beneficiary at a nominal value of R100-00 (excl. VAT) per month for non-profit projects of exceptional social value;
 (e)
The Council may resolve from time to time to lease property to an external beneficiary for business purposes in identified problem areas and grant a 50% discount on the value as determined in 3.2.1.2(a) above.
The procedural guidelines in this regard are contained in Annexure A.

3.2.2 LEASE OF RESIDENTIAL ACCOMMODATION TO LOCAL MUNICIPALITY PERSONNEL


This would include all flats, houses and any other residential property.

3.2.2.1
The lease will be for a maximum period of 6 months with a 
cancellations clause of one month, with the understanding that:
· Personnel whose duties require 24hour availability such as the Cultural Centre, Fire Brigade and the Resort, may lease such residential accommodation for the duration of their employment with the Emalahleni Local Municipality;

3.2.2.2
The property will be leased at a market related rental value to be determined by a registered valuator;

3.2.2.3
The lease will be by means of a private treaty with the employee, subject to the availability of accommodation;

3.2.2.4
The Lessee will be responsible for any and all costs associated and relevant to the lease of the said property;

3.2.2.5
The Lessee will enter into a Lease Agreement with the Local Municipality and will not incur any preference rights to own the property
3.3
PROPERTIES INCAPABLE OF DEVELOPMENT ON ITS OWN

This section is applicable to any property that cannot be developed viably on its own, irrespective of the zoning of the property and it includes portions of road reserves and roads, as well as sanitary lanes.

3.3.1
DISPOSAL BY MEANS OF ALIENATION

3.3.1.1
The property can, on application, be alienated to the respective adjacent owner/s or only person that can benefit from the property, by means of a private treaty;

3.3.1.2
The property must be alienated at a market related value based on the proposed zoning of the property;

3.3.1.3
The provisions of Section 170(2) of the MFMA must be adhered to by the Local Municipality;

3.3.1.4
The proposed disposal must be advertised by placing a notice on the property for a period of 14 days. An objection period of 14 days from the date on which the notice was placed on site, will be applicable; 

3.3.1.5
An objection process will be followed in the event of objections;

3.3.1.6
The Purchaser will be responsible for any and all costs associated and relevant to the alienation of the said properties;

3.3.1.7
In cases of portions of roads and sanitary lanes, the necessary closure procedures in terms of the provisions of the Local Government Ordinance, 1939, and EIA applications in terms with the Environmental Conservation Act, 1989, must be adhered to;

3.3.1.8
The Purchaser will enter into a Deed of Sale with the Local Municipality;

3.3.1.9
The property will be registered in freehold title.

The procedural guidelines in this regard are contained in Annexure A.

3.3.2
DISPOSAL BY MEANS OF LEASE

3.3.2.1
The property will, on application, be leased to the respective adjacent owner/s or only person that can benefit from the property, by means of a private treaty;

3.3.2.2
The property must be leased at a market related value based on the proposed zoning of the property;

3.3.2.3
The provisions of Section 170(2) of the MFMA must be adhered to by the Local Municipality;

3.3.2.4
The lease can be any of the following categories, namely:
(a)
Lease period of 2 years and less, with a cancellation clause of one month and less depending on the lease term;

(b)
Lease period of 5 years, with a cancellation clause of three months;

(ii) Lease period of 9 years and 11 months, and a cancellation clause of 6 months;

(iii) Or any other term and cancellation period as determined by the Local Municipality from time to time;

3.3.2.5
A property must be leased at a market related rental value, based on the proposed use of the property, unless such value has already be determined by the Local Municipality and with the understanding that such determined value will be subject to the following:

(a)
That it be a Rental Tariff as approved in the annual Emalahleni Local Municipality’s Budget;

(b)
That such Rental Tariffs will be updated by the Chief Financial Officer of the Local Municipality on a yearly basis, to ensure that it remains a market related value;

With the understanding that:
· Sanitary Lanes will be leased to an external stakeholder at a nominal value of R10-00 (excl. VAT) per month or any other amount as determined by the municipality;

Note that care will be exercised to ensure that no other user of the same sanitary lane will be prejudiced in the usage of the sanitary lane.
3.3.2.6
The Lessee will be responsible for any and all costs associated and relevant to the lease of the said properties;

3.3.2.7
The Lessee will enter into a Lease Agreement with the Local Municipality;
3.3.2.8
In cases of portions of roads and sanitary lanes the lease will be subject to the temporary/permanent closure of the property in terms with the provisions of the Local Government Ordinance, 1939 and an Environmental Impact Assessment in terms with the provisions of the Environment Conservation Act,1989, where it is a permanent closure.

The procedural guidelines in this regard are contained in Annexure A. 

3.4
DONATION OF IMMOVABLE PROPERTY

This section deals with the process whereby the Local Municipality dispose of Local Municipality owned land by donating it to an external beneficiary.

3.4.1 Immovable property will be donated only in exceptional case and only after the Municipal Council, in a meeting open to the public, approved the donation;

3.4.2 The donation will be done in terms of Section 14(2)(b) of the MFMA, and

3.4.3
The property will be obtained by entering into a Deed of Donation with the owner;

3.4.4
It will be acquired free of charge;

3.4.5
The transferee will be responsible for any and all costs associated and relevant to the donation of the said properties with the understanding that the Local Municipality may resolve differently from time to time;

3.4.6
It will be registered in freehold title.

The procedural guidelines in this regard are contained in Annexure A. 
3.5
SERVITUDES AND WAY LEAVE RIGHTS

This section deals with the process whereby the Local Municipality dispose of certain rights over Local Municipality property for specified purposes by means of a Servitude or Way Leave.

With the understanding that:

· A Servitude is a right over a property or a portion thereof, registered against the title deed of that property, for specified purposes, obtained from the owner of the property at a compensation price as agreed upon;
· A Way Leave is a right of way over a property for a specified purpose, granted by the landowner of the property for a compensation payment as agreed upon.
3.5.1
The servitude/way leave rights will be obtained by means of a private treaty with the applicant;

3.5.2
The servitude/way leave rights will be acquired at a market related value based on the proposed rights;

3.5.3
For a Servitudes, a Deed of Servitude will be compiled and signed by the relevant parties, and together with the necessary Servitude Diagram/s be  registered at the Registrar of Deeds;

3.5.4
For a Way Leave, a Way Leave Agreement will be compiled and signed by the relevant parties;

3.5.5
The provisions of Section 170(2) of the MFMA must be adhered to by the Local Municipality;

 3.5.6
The Applicant will be responsible for any and all costs associated and relevant to the Servitude or Way Leave, with the understanding that the Local Municipality may resolve differently from time to time.

The procedural guidelines in this regard are contained in Annexure A. 

4.
ACQUISITION OF IMMOVABLE PROPERTY BY THE MUNICIPALITY
This section deals with the acquisition of property from any external land owner through various methods, i.e. sale, lease, expropriation, donation, servitudes and way leave rights.

4.1
ACQUISITION OF PROPERTIES BY MEANS OF A DEED OF SALE

4.1.1
A property may be purchased from the owner for any purpose as determined by the Local Municipality, by means of a private treaty;

4.1.2
A Deed of Sale will be entered into with the Seller;

4.1.3
It will be purchased at a valuation price as determined by the registered valuator
4.1.4
The provisions of Section 170(2) of the MFMA must be adhered to by the Local Municipality;

4.1.5
The Local Municipality will be responsible for any and all costs associated and relevant to the acquisition of the said property;

4.1.6
The property will be registered in freehold title.
The procedural guidelines in this regard are contained in Annexure B. 

4.2
ACQUISITION OF LAND BY MEANS OF EXPROPRIATION

4.2.1
A property may be purchased from the owner of the property for a specific purpose as determined by the Local Municipality, by means of expropriation only after the following process has been followed but was not successful, namely:
4.2.1.1
The owner has been given the opportunity to accept an offer from the Local Municipality to purchase his/her property at a valuated price 

4.2.1.2
The owner indicated in writing that he/she does not want to sell the property to the municipality;

4.2.1.3
The Local Municipality entered into negotiations with the owner to try and establish a reasonable settlement, which must be approved by the Council and be within legal confines;

4.2.1.4
The owner was notified of the Local Municipality’s intention to start with an expropriation process on the property;

4.2.2 
The expropriation will be done in accordance with the provisions of the relevant legislation; 

4.2.3
The property will be expropriated at a value determined through the expropriation process;

4.2.4
The Local Municipality will be responsible for any and all costs associated and relevant to the expropriation;

4.2.5
The property will be registered in the name of the municipality.
The procedural guidelines in this regard are contained in Annexure B. 

4.3
ACQUISITION BY MEANS OF A LEASE AGREEMENT

4.3.1
A property may be leased from the owner of the property for any purpose as determined by the Local Municipality, by means of a private treaty;

4.3.2
A lease agreement will be entered into with the owner;

4.3.3
The property will be leased at a market related value, based on the proposed zoning of the property;

4.3.4
The lease will only be registered at the Registrar of Deeds in instances where the lease period exceeds a period of ten years;

4.3.5
The provisions of Section 170(2) of the MFMA must be adhered to by the Local Municipality;

4.3.6
The Local Municipality will be responsible for any and all costs associated and relevant to the lease of the said property.

The procedural guidelines in this regard are contained in Annexure B. 

4.4
ACQUISITION BY MEANS OF A DONATION

4.4.1
A property may be acquired from the owner of the property for any purpose as determined by the Local Municipality by means of a donation;

4.4.2
The property will be acquired by entering into a Deed of Donation with the owner;

4.4.3
It will be acquired free of charge;

4.4.4
The Local Municipality will be responsible for any and all costs associated and relevant to the donation of the said properties with the understanding that the Local Municipality may resolve differently from time to time;

4.4.5
It will be registered in the name of the municipality.

The procedural guidelines in this regard are contained in Annexure B. 

4.5
ACQUISITION OF SERVITUDES AND WAY LEAVE RIGHTS

4.5.1
Rights for the purposes of a Servitude or Way Leave may be obtained over the property of the registered owner of the property, for any purpose as determined by the Local Municipality;

4.5.2
For the registration of a Servitude, a Deed of Servitude will be compiled and signed by the relevant parties and together with the necessary Servitude Diagram/s be registered at the Registrar of Deeds;

4.5.3
For the acquisition of rights by means of a Way Leave, a Way Leave Agreement must be compiled and signed by the relevant parties;

4.5.4
The servitude rights / way leave rights will be acquired at a market related value based on the proposed rights;

4.5.5
The Local Municipality will be responsible for any and all costs associated and relevant to the Servitude or Way Leave, with the understanding that the Local Municipality may resolve differently from time to time;

4.5.6
The Local Municipality may expropriate land to obtain the rights for a Servitude/Way Leave in cases where the owner refuses to grant such servitude rights to the Local Municipality, with the understanding that the expropriation will be subject to the procedures and stipulations as contained under (4.2) above.


The procedural guidelines in this regard are contained in Annexure B. 

5
DISPOSAL AND ACQUISITION OF IMMOVABLE PROPERTIES TO AND FROM STATE ORGANS

This section deals with the acquisition of state owned immovable property from any state organ, for purposes as intended by the Local Municipality, or the disposal of Local Municipality owned immovable property to any state organ, for purposes as intended by the relevant state authority, by means of various methods, i.e. sale/purchase, lease, donation, servitude and way leave rights.

5.1
DISPOSAL OR ACQUISITION OF PROPERTIES BY MEANS OF A DEED OF SALE

5.1.1
A property may be acquired from, or be disposed of to, any State Organ for any purpose as determined by the relevant authority;

5.1.2
A Deed of Sale will be entered into with the Seller/Purchaser;

5.1.3
The property will be purchased/ alienated by means of a private treaty with the relevant State Organ;

5.1.4
The property will be purchased/alienated at a price as determined by Council, provided that the Local Municipality or the State Organ may determine another value in accordance with relevant legislation, as resolved by the relevant authority; 

 5.1.5
The Purchaser will be responsible for any and all costs associated and relevant to the alienation of the said properties with the understanding that the relevant Authority may resolve differently from time to time;

5.1.6
The disposal or acquisition will be in accordance with the provisions of Section 14(6) of the MFMA and any other relevant legislation;

5.1.7
It will be a condition of the Local Municipality that the alienation of the immovable property will be subject to the property only being used for the purposes as stated in the application of the State Organ and no other purposes whatsoever.  A title deed condition will be contained in the new title deed indicating that the State Organ shall not lease or alienate the property for any purposes other than the indicated purposes without the written consent of the Local Municipality;

5.1.8
The property will be registered in freehold title.
The procedural guidelines in this regard are contained in Annexure C. 

5.2
DISPOSAL OR ACQUISITION BY MEANS OF A LEASE AGREEMENT

5.2.1
A property may be leased from, or be leased to, any State organ for any purpose as determined by the relevant Authority;
5.2.2
A Lease Agreement will be entered into between the Local Municipality and the relevant State Organ;

5.2.3
The property will be leased at a market related value, based on the proposed use of the property, with the understanding that the relevant Authority may determine another value from time to time;

5.2.4
The lease will only be registered at the Registrar of Deed in instances where the lease period exceeds a period of ten years;

5.2.5
The provisions of Section 14(6) of the MFMA will be adhered to by the Local Municipality;

5.2.6
The Lessee will be responsible for any and all costs associated and relevant to the lease of the said properties subject thereto that the relevant Authority may resolved differently from time to time.

The procedural guidelines in this regard are contained in Annexure C. 

5.3
DISPOSAL OR ACQUISITION BY MEANS OF A DONATION

5.3.1
A property may be acquired from, or be disposed of, to any State Organ for any purpose as determined by the relevant Authority, by means of a donation;

5.3.2
The property will be acquired or disposed of by means of a private treaty with the relevant State Organ;

5.3.3
The property will be acquired or be disposed of, free of charge;

5.3.4
The provisions of Section 170(2) of the MFMA will be adhered to by the Local Municipality, where applicable;

5.3.5
The Authority to which the property are donated will be responsible for any and all costs associated and relevant to the donation of the said property, with the understanding that the relevant Authority may resolve differently from time to time;

5.3.6
It will be registered in freehold title.
The procedural guidelines in this regard are contained in Annexure C. 

5.4
ACQUISITION OR DISPOSAL OF SERVITUDE AND WAY LEAVE RIGHTS

5.4.1
Servitude rights can be obtained by registering Servitude over the property of the Local Municipality or any State Organ for any purpose as determined by and indicated in the request of the relevant Authority;

5.4.2
Way leave rights can be obtained by entering into a Way Leave Agreement for rights over the property of the Local Municipality or any State Organ for any purpose as determined by and indicated in the request of the relevant Authority;

5.4.3
For a Servitude, a Deed of Servitude will be compiled and signed by the relevant parties, and together with the necessary Servitude Diagrams be registered at the Registrar of Deeds;

5.4.4
For a Way Leave, a Way Leave Agreement will be compiled and signed by the relevant Authorities;

5.4.5
The servitude/way leave rights will be acquired by means of a private treaty with the relevant Authority;

5.4.6
The servitude/way leave rights will be acquired by the relevant Authority at a market related value, based on the proposed rights, with the understanding that the relevant Authority may determine another value from time to time;

5.4.7
The provisions of section 14(6) of the MFMA must be adhered to by the Local Municipality;

5.4.8
The receiver of the servitude/way leave rights will be responsible for any and all costs associated and relevant to the Servitude/Way Leave, with the understanding that the relevant Authority may resolve differently from time to time.

The procedural guidelines in this regard are contained in Annexure C. 

6.
RESCINDED COUNCIL RESOLUTIONS AND/OR POLICIES


The following known Council resolution and /or policies are directly influenced by this new Policy and must be rescinded:

6.1 Resolution A.437 dated 28 November 2002: Lease Tariffs for Local Municipality properties.

6.2 Resolution A.325 dated 2 December 2004 : Alienation of Land Policy for Local Municipality Property.

6.3 Resolution A.79 dated 26 May 1983 : Housing for officials.

6.4 Resolution A.241 dated 30 August 2004 : Amendment of the policy on market related prices for the alienation and/or rental of Local Municipality owned land.

6.5 Resolution A.371 dated 31 October 2002: Sale of Land : Church and Welfare stands.


It will be accepted that this policy will replace all previous resolutions and policies of the Local Municipality coinciding with matters addressed in this Policy and that the stipulations of this policy will therefore supersede any previous resolutions.
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DISPOSAL OF IMMOVABLE PROPERTY

ANNEXURE “A”

1.
PROCESS OF DISPOSAL

1.1
INITIATION OF AN APPLICATION

Any interested external stakeholder may initiate the process of disposal by submitting a written application to the Municipal Manager of the Local Municipality whom will forward the application to the department responsible for the disposal of immovable properties, to submit a report to the Council for consideration. 

OR

Any internal stakeholder acting in his/her official capacity may initiate the process of disposal by submitting a memorandum to the department responsible for the disposal of immovable properties, which will submit a report to the Council for consideration. 

1.2
ADMINISTRATIVE PROCESS FOR APPLICATION

1.2.1
Acknowledge receipt of an application within ten (10) working days of date of receipt. 

1.2.2
Compile a report timeously which will include the application and relevant supporting documentation as annexure.

1.2.3
Circulate report for comments to the different directorates of the Local Municipality.

1.2.4
Consolidate comments, finalise report and recommendations and table the final report before the relevant committee(s) and the Council for consideration, i.e. the Section 79 Committee, the Mayoral Committee and Council,

OR 


To the Municipal Manager in instances where approval authorities were delegated.
1.2.5
Advise applicant and/or official of the resolution of the Council.
1.3
IMPLEMENTATION OF COUNCIL RESOLUTION

If approved, execute the resolution by following the procedures as indicated under any of the following methods of disposal.
1.3.1
DISPOSAL BY MEANS OF ALIENATION

1.3.1.1
ALIENATION BY MEANS OF A PRIVATE TREATY




Sell property subject to the conditions as resolved.

(a) Inform applicant of the conditions of approval and procedures that will follow, especially placement of notices and objection procedures. Request written acceptance of conditions.
(b) Appoint a registered valuator to obtain a market related value based on the proposed zoning of the property.
(c) Obtain approval for the determined market related value from the Chief Financial Officer, and obtain written acceptance of the purchase price from the Purchaser.
(d) Place notice of the proposed alienation on site and maintain for 14 days, indicating that a 14 day objection period will be applicable from first day the notice was placed on the property.
(e) In the event that objections are received, submit a report to the Council and conduct a hearing if necessary.
(f) If objections were accepted and the Council resolved to not approve the application, inform the applicant and the objector accordingly, conforming to relevant legislation, and close the file in this regard.
(g) If no objections were received or the Council rejected the objections and approved the application, inform the applicant and the objector accordingly, adhering to relevant legislation, and continue with the procedures stipulated below.
(h) Draft a Deed of Sale or appoint an attorney to draft the Deed of Sale, incorporating the conditions of approval.
(i) Inform the Purchaser to pay all necessary fees and the deposit or purchase price, and to sign the Deed of Sale.

(j) Circulate the Deed of Sale to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign the agreement on behalf of the Local Municipality.
(k) Distribute copies of the signed Deed of Sale to all relevant departments for levying of rates, opening of relevant accounts and contract management, and to the Purchaser. Send the signed Deed of Sale and relevant documentation to the transferring attorneys of the Local Municipality to commence with the transfer of the property. File a copy of the Deed of Sale on the official records file and keep one in the strong room for safekeeping.

(l) Ensure compliance to the conditions as contained in the Deed of Sale.
(m) Ensure signature of all transfer documents relating to the transfer of the property (such as Power of Attorney, Consent by Seller, Clearance Certificates, TAX /VAT document, etc.) and issue all relevant supporting documentation.
(n) Obtain outstanding purchase price, if any, from the transferring attorneys after registration of the property.
(o) Remove the property from the asset register after registration.

1.3.1.2 ALIENATION BY MEANS OF A PUBLIC BID PROCESS 

Sell property by means of a public bid process as resolved and subject to conditions as stipulated.

(a)
Public Bid Process

i.
Inform applicant/s of the conditions of approval and procedures that will follow.
ii.
Appoint a registered valuator to obtain a market related value based on the proposed zoning of the property, which will serve as a reserve price.
iii.
Obtain approval for the determined market related value from the Chief Financial Officer.
iv.
Prepare a bid document and notice for publishing.

v.
Obtain approval from the Bid Specification Committee for the bid document and notice, adhering to the provisions of the relevant legislation and the Supply Chain Management Policy of the Local Municipality.
vi.
Call for development proposals for the alienation and development of the property, by publishing notices in the newspapers as prescribed by the Local Municipality, which can vary from time to time and other stipulated mediums, the web page of the Local Municipality and notice boards within the Local Municipality buildings.
vii.
Keep record of bid documentation distributed to the public.
viii.
Brief prospective bidders if required in terms of (i) above.
ix.
Open and read bids in accordance with the provisions of the Supply Chain Management Policy of the Local Municipality on date and time of closure of the bid. File a copy of all bid documents received on the official records file and keep original bid documents in the strong room for safekeeping.
x. Compile a report to submit to the Bid Evaluation Committee for recommendation.
xi. Submit recommendations of the Bid Evaluation Committee to the Bid Adjudication Committee for final award.
xii. Inform bidders of the resolution of the Bid Adjudication Committee and right to lodge a written objection/complaint against the decision of the Council, within 14 days of the decision, in terms with Regulation 49 of the MFMA Regulations.
xiii. In cases where an objection/complaint was received, resolve the objection in terms with the provisions of Regulation 50 of the MFMA Regulations.
xiv.
Request written acceptance for any conditions stipulated by the Bid Adjudication Committee, from the successful bidder.
xv.
The provisions mentioned under 1.3.1.1 (h) – (o) above will then be applicable, with the understanding that the agreement can be either a Deed of Sale or a Land Availability agreement depending on the resolution of the Council.
1.3.1.3
ALIENATION BY MEANS OF A FIXED PRICE PUBLIC BID PROCESS

Sell properties by means of a fixed price public bid process as resolved and subject to the conditions as stipulated.

(a)
Inform applicant/s of the conditions of approval and procedures that will follow.
(d) Appoint a registered valuator to obtain a market related value based on the proposed zoning of the property which will serve as the fixed purchase price.
(c)
Obtain approval for the determined purchase price from the Chief Financial Officer.
(d)
Prepare a bid document and notice for publishing.

(f) Obtain approval from the Bid Specification Committee for the bid document and notice.
(g) it will be a condition that a portion of land to be alienated must be used to construct affordable and government subsidised housing.

(f)
Phase 1 : Normal Public Bid process

i.
Call for bids for the alienation of the property, by publishing notices in the newspapers as prescribed by the Local Municipality, which can vary from time to time and other stipulated mediums, the web page of the Local Municipality and notice boards within the Local Municipality buildings.
ii.
Keep record of bid documentation distributed to the public.
iii.
Brief prospective bidders if required in terms of (i) above.
iv.
Open and read bids in accordance with the provisions of the Supply Chain Management Policy on date and time of closure of the bid. File a copy of all bid documents received on the official record file and keep original bid documents in the strong room.
(g)
Eliminate incorrect bids and compile a list of bids that qualify.
(h)
Classify the qualifying bids into groupings according to preference classes that were predetermined. The different classes will be included in the bid document. Classes are as follows:

ii
Qualifying bids are grouped into the following preference classes:

· 1st preference – To persons (HDIs) who have never owned any fixed property before. 

· 2nd preference – To persons who have owned property but currently do not own any fixed property.

· 3rd preference – To persons who owns a property in Emalahleni are of jurisdiction and wish to re-locate in the Emalahleni area of jurisdiction

· 4th preference – To all remaining persons who apply subject to the following conditions:

Condition 1-
that only one stand can be purchased per person.
Condition 2-
that development must take place within the time frame stipulated in Annexure D to this policy titled General Conditions of Alienation

 (i)
Phase 2 : Draw Lots

i.
Inform qualifying bidders of date and time of the draw to allocate available properties. Also inform an auditor, the Supply Chain Manager and relevant officials of the Local Municipality of the date and time of the draw, requesting their presence.
ii. Put the bids of all qualifying bidders in a container and draw one bid randomly, to whom the property will be allocated, with the aim of allocating 60% of the available properties to HDI persons.
(j)
For Institutional, Educational, Public Sport and Recreational properties the bids receive will not be grouped into preference classes, but all qualifying bids will go to Phase 2, the lucky draw phase as stipulated in (i) above;
(k)
Submit a report regarding the Fixed Priced Public Bid to the Chief Accounting Officer for information purpose.
(l)
Inform bidders of the outcome of the bid and right to lodge a written objection/complaint against the decision of the Council, within 14 days of the decision, in terms with Regulation 49 of the MFMA Regulations.
(m)
In cases where an objection/complaint is received, resolve the objection in terms with the provisions of Regulation 50 of the MFMA Regulations.
(n)
The provisions mentioned under 1.3.1.1 (h) – (o) above will then be applicable.

1.3.2
DISPOSAL BY MEANS OF A DONATION

1.3.2.1
Inform applicant of the conditions of approval and procedures that will follow. Request written acceptance of conditions stipulated by the Council.
1.3.2.2

Draft a Deed of Donation or appoint an attorney to draft the Deed of Donation, incorporating the conditions of approval.
1.3.2.3
Inform the applicant to pay all necessary fees and sign the Deed of Donation.
1.3.2.4
Circulate the Deed of Donation to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.
1.3.2.5
Distribute copies of the signed Deed of Donation to all relevant departments for levying of rates, opening of relevant accounts and contract management, and a copy to the Applicant. Send the original Deed of Donation to the transferring attorneys of the Local Municipality to commence with the transfer of the property. File a copy of the signed agreement on the official records file and keep one in the strong room for safekeeping.

1.3.2.6
Ensure compliance to the conditions as contained in the Deed of Donation.
1.3.2.7
Ensure signature of all transfer documents relating to the transfer of the property (such as Power of Attorney, Consent by Seller, Clearance Certificates, TAX /VAT document, etc.) and issue all relevant supporting documentation.
1.3.2.8
Obtain outstanding fees, if any, from the transferring attorneys after registration of the property.
1.3.2.9
Remove the property from the asset register after registration.

1.3.3
DISPOSAL BY MEANS OF A LEASE

Lease property for a specified period and subject to conditions as determined by the Local Municipality.

1.3.3.1
LEASE BY MEANS OF A PRIVATE TREATY


(a)
For a lease term less than 10 years

i.
Inform applicant of resolution and conditions and request written acceptance of conditions.
ii.
Appoint a registered valuator to obtain a market related value based on the zoning of the property, if necessary.
iii.
Obtain approval for the determined market related value from the Chief Financial Officer, and request written acceptance from the Lessee for the determined value.
iv.
Draft a Lease Agreement or appoint and attorney to draft an agreement, incorporating the conditions of approval.
v.
Inform the Lessee to pay all necessary fees and sign the Lease Agreement.
vi.
Circulate the Lease Agreement to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.
vii.
Distribute copies of signed Lease Agreement to all relevant departments for levying of rates, opening of relevant accounts and contract management and to the Lessee. File a copy of the Lease Agreement on the official records file and keep original agreement in the strong room for safekeeping.
viii.
Ensure compliance to the conditions as contained in the Lease Agreement.
ix.
Update data list of Leased Local Municipality properties.
(b)
For Notarial leases with a period of 10 (ten) years and above.

i.
Follow procedures 1.3.3.1(a)(i – vi) above.
ii.
Distribute signed Lease Agreement to all relevant departments for levying of rates, opening relevant accounts and contract management, the Lessee and send the original copy of the signed agreement to the Local Municipality’s attorney responsible for the registration of the Notarial Lease. File a copy of the Lease Agreement on the official records file and keep a copy in the strong room for safekeeping.
iii.
Attend to the signing of all the relevant documents regarding the registration of the Notarial Lease.
iv.
Update the data list of Leased Local Municipality properties.
v.
Ensure compliance with all the relevant conditions of the agreement.

1.3.3.2
LEASE BY MEANS OF A PUBLIC BID PROCESS

(a)
Inform applicant/s of the resolution and conditions of the Council and the procedures that will follow.
(b)
Appoint a registered valuator to obtain a market related value based on the proposed zoning of the property, which will serve as a reserve price.
(c)
Obtain approval for the determined market related value from the Chief Financial Officer.
(d)
Prepare a bid document and notice for publishing.

(e)
Obtain approval from the Bid Specification Committee for the bid document and notice, adhering to the provisions of the relevant legislation and the Supply Chain Management Policy of the Local Municipality.
(f)
Call for proposals for the lease of the property, by publishing notices in the newspapers as prescribed by the Local Municipality, which can vary from time to time and other stipulated mediums, the web page of the Local Municipality and notice boards within the Local Municipality buildings.
(g)
Keep record of bid documentation distributed to the public.
(h)
Brief prospective bidders if required in terms of (i) above.
(i)
Open and read bids in accordance with the provisions of the Supply Chain Management Policy of the Local Municipality on date and time of closure of the bid. File a copy of all bid documents received on the official records file and keep original bid documents in the strong room for safekeeping.
(j)
Compile a report to submit to the Bid Evaluation Committee for recommendation.
(k)
Submit recommendations of the Bid Evaluation Committee to the Bid Adjudication Committee for final award.
(l)
Inform bidders of the resolution of the Bid Adjudication Committee, and right to lodge a written objection/complaint against the decision of the Council, within 14 days of the decision, in terms with Regulation 49 of the MFMA Regulations.
(m)
In cases where an objection/complaint were received, resolve the objection in terms with the provisions of Regulation 50 of the MFMA Regulations.
(n)
Request written acceptance for any conditions stipulated by the Bid Adjudication Committee, from the successful bidder.
(o)
The provisions mentioned under 1.3.3.1(a)(i – ix) above will then be applicable for a lease term of less than 10 years and the provisions under 1.3.3.1(b)(i – v) for Notarial Leases (period of ten years and more). 

1.3.4
DISPOSAL OF SERVITUDE OR WAY LEAVE RIGHTS

1.3.4.1
Inform applicant of the conditions of approval and procedures that will follow. Request written acceptance of conditions.
1.3.4.2 Appoint a registered valuator to obtain a market related value based on the proposed rights that will be obtained.
1.3.4.3
Obtain approval for the determined market related value from the Chief Financial Officer.
1.3.4.3 Obtain written acceptance from the applicant for the compensation offered for the rights obtained.
1.3.4.4
For a Servitude:-

(a)
Appoint an attorney to draft the Deed of Servitude and a surveyor to draft the necessary Servitude Diagrams, incorporating the conditions of approval. 

(b)
Inform the applicant to pay all necessary fees and/or compensation and to sign the documentation for the registration of the Servitude.
(c)
Inform the attorney of the Local Municipality to commence with registration of the Deed of Servitude and the surveyor with the approval of the Servitude Diagrams.

(d)
Ensure signature of all registration documents relating to the registration of the Servitude and issue all relevant supporting documentation.
1.3.4.5
For a Way Leave:-

(a)
Appoint an attorney to draft a Way Leave Agreement, incorporating the conditions of approval.

(b)
Circulate the Way Leave Agreement to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.
(c)
Inform the applicant to pay all necessary fees and/or compensation and to sign the Way Leave Agreement.
(d)
Distribute copies of the signed Way Leave to all relevant departments for levying of rates, opening of relevant accounts and contract management, and a copy to the external stakeholder (applicant). 

(e)
File a copy of the signed Way Leave Agreement on the official records file and keep one in the strong room for safekeeping.

1.3.4.6
Obtain outstanding monies, if any, from the attorneys of the Local Municipality, after registration of the Servitude or from the external stakeholder in the case of a Way Leave.
1.3.4.7
Ensure compliance to the conditions as contained in the Deed of Servitude and the Way Leave Agreement.
1.3.4.8
Obtain a copy of the registered Servitude Diagrams from the surveyors. Send a copy to the relevant directorates and file a copy on the official records file. Keep a copy in the strong room for safekeeping.
1.3.4.9
Update the Servitude/ Way Leave data list of the Local Municipality.

ACQUISITION OF IMMOVABLE PROPERTY



ANNEXURE “B”

1.
PROCESS OF ACQUISITION

1.1
INITIATION OF APPLICATION

Any interested external stakeholder may initiate the process of acquisition by submitting a written application to the Municipal Manager of the Local Municipality whom will forward the application to the department responsible for the disposal of immovable properties, to submit a report to the Council for consideration. 

OR

Any internal stakeholder acting in his/her official capacity may initiate the process of acquisition by submitting a memorandum to the department responsible for the disposal of immovable properties, which will submit a report to the Council for consideration. 

1.2
ADMINISTRATIVE PROCESS OF APPLICATION

1.2.1
Acknowledge receipt of an application and advice of time frames, within ten (10) working days of date of receipt. 

1.2.2
Compile a report timeously which will include the application and relevant supporting documentation as annexures.

1.2.3
Circulate report for comments to the different directorates of the Local Municipality.

1.2.3
Consolidate comments, finalise report and recommendations and table the final report before the relevant committee(s) and the Council for consideration, i.e. the Section 79 Committee, the Mayoral Committee and the Council.

1.2.4
Advise applicant and/or official of the resolution of the Council and ensure compliance to all relevant legislation.

1.3
IMPLEMENTATION OF COUNCIL RESOLUTION

Execute the Council resolution in one of the following ways:



1.3.1
ACQUISITION BY MEANS OF A DEED OF SALE

Purchase property as specified and subject to the conditions as determined by the Council from an external stake holder.

1.3.1.1
ACQUISITION BY MEANS OF A DIRECT PURCHASE

(a) Inform Seller of the resolution and conditions and request written acceptance of conditions.

(b) Appoint a registered valuator to obtain a market related value if necessary OR obtain purchase price from the Seller.

(c) Obtain approval from the Chief Financial Officer for the determined market related value OR the purchase price as indicated. In cases where the Seller did not indicate a purchase price, make an offer to the Seller in accordance with the market related value. Request written acceptance from the Seller for the purchase price offered.

(d) Draft a Deed of Sale or appoint an attorney to draft the Deed of Sale, incorporating the conditions of approval OR obtain the Deed of Sale from the Seller.

(e) Circulate the Deed of Sale to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

(f) Pay all necessary fees as stipulated in the Deed of Sale and send the signed Deed of Sale to the Seller and/or the Sellers transferring attorney, for signature by the Seller.

(g) Obtain a copy of the finally signed Deed of Sale from the Seller and/or his attorney and distribute copies of the signed agreement to all relevant departments for payments, opening of relevant accounts and contract management respectively. File a copy of the Deed of Sale on the official records file and keep a copy of the agreement in the strong room for safekeeping.

(h) Ensure compliance to the conditions as contained in the Deed of Sale.

(i)
Ensure payment of the purchase price as stipulated in the Deed of Sale.

(j)
Obtain confirmation of registration of the property and receive the original Title Deed from the Seller’s attorneys. File a copy of the Title Deed on the official records file and keep the original Title Deed in the strong room for safekeeping.

(h) Record property in the asset register of the Local Municipality.
1.3.1.2
ACQUISITION BY MEANS OF EXPROPRIATION

(a)
Ensure that the following steps were taken before the Local Municipality commences with the expropriation of a property in order to obtain ownership thereof, namely that:

i.
The owner has been given the opportunity to accept an offer from the Local Municipality to purchase his/her property at a market related value based on the proposed zoning of the property.

ii.
The owner indicated in writing that he/she doesn’t want to sell the property.

iii.
The Local Municipality entered into negotiations with the owner to try and establish a reasonable settlement, to be approved by the Council.

(b)
Notify the owner of the Local Municipality’s intention to start with an expropriation process on the property.

(c)
Appoint a registered valuator to obtain a market related value for the purpose of expropriation.

(d)
Obtain approval for the determined market related value from the Chief Financial Officer.
(e)
Appoint an attorney to commence with the expropriation process in terms with the provisions of the relevant legislation.

 (f)
Ensure signature of all documents relating to the expropriation of the property and issue all relevant supporting documentation.

(g)
Pay all outstanding compensation monies and applicable fees.

(h)
Obtain confirmation of registration and receive the original Title Deed from the transferring attorneys. File a copy of the Title Deed on the official records file and keep the original Title Deed in the strong room for safekeeping.

(i)
Record property in the asset register of the Local Municipality.
1.3.2
ACQUISITION BY MEANS OF A LEASE

Lease property for a specified period and subject to conditions as determined by the Council.

1.3.2.1
FOR A LEASE TERM LESS THAN 10 YEARS

(a) Inform Lessor of resolution and conditions and request written acceptance of conditions.

(b) Appoint a registered valuator to obtain a market related value if necessary OR obtain the Lease Tariff from the Lessor.

(c) Obtain approval from the Chief Financial Officer for the determined market related value or the lease tariff as indicated. In cases where the Lessor did not indicate a lease tariff, make an offer to the Lessor in accordance with the market related value. Request written acceptance from the Lessor for the lease tariff.

(d) Draft a Lease Agreement or appoint an attorney to draft the Lease Agreement, incorporating the conditions of approval OR obtain Lease Agreement from the Lessor.

(e) Circulate the Lease Agreement to the relevant directorates to check agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

(f) Pay all necessary fees and send the signed Lease Agreement to the Lessor for signature.

(g) Obtain a copy of the finally signed Lease Agreement from the Lessor and distribute copies of the signed Lease Agreement to all relevant departments for payments, opening of relevant accounts and contract management. File a copy of the Lease Agreement on the official records file and keep a copy of the agreement in the strong room.

(h) Ensure compliance to the conditions as contained in the Lease Agreement.

(i) Update data list of properties leased by the Local Municipality.
1.3.2.2
FOR NOTARIAL LEASES WITH A PERIOD OF 10 (TEN) YEARS AND ABOVE.

(a) Follow procedures 1.3.2.1(a)(a - e) above.

(b) Send the signed Lease Agreement to the Lessor or the Lessor’s attorney to commence with the registration of the Notarial Lease. Pay all fees and payments required.

(c) Attend to the signing of all the relevant documents necessary for the registration of the Notarial Lease.

(d) Obtain a copy of the Notarial Lease from the attorney of the Lessor after registration. Distribute copies of the Notarial Lease to all relevant departments for payments, opening of relevant accounts and contract management. File a copy of the Notarial Lease on the official records file and keep a copy in the strong room for safekeeping.

(e) Ensure compliance to the conditions as contained in the Notarial Lease.

(f) Update data list of properties leased by the Local Municipality.

1.3.3
ACQUISITION BY MEANS OF A DONATION

1.3.3.1
Inform applicant of the conditions of approval and procedures that will follow. Request written acceptance of conditions.

1.3.3.2
Request a Deed of Donation from the Donor or appoint and attorney to draft the Deed of Donation, incorporating the conditions of approval.

1.3.3.3
Circulate the Deed of Donation to the relevant directorates to check agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

1.3.3.4
Pay all necessary fees and forward signed Deed of Donation to the Donor for signature.

1.3.3.5
Distribute copies of the signed Deed of Donation to all relevant departments for opening of relevant accounts and contract management respectively. File a copy of the signed agreement on the official record files and keep one in the strong room for safekeeping.

1.3.3.6
Ensure compliance to the conditions as contained in the Deed of Donation.

1.3.3.7
Ensure signature of all transfer documents relating to the transfer of the property (such as Power of Attorney, Consent by Seller, Clearance Certificates, TAX /VAT document, etc.) and issue all relevant supporting documentation.

1.3.3.8
Record the property in the asset register of the Local Municipality after registration.

1.3.4
ACQUISITION BY MEANS OF A SERVITUDE OR WAY LEAVE

1.3.4.1
Inform applicant of the conditions of approval and procedures that will follow. Request written acceptance of conditions.

1.3.4.2
Appoint a registered valuator to obtain a market related value based on the proposed rights that will be obtained.

1.3.4.3
Obtain approval for the determined market related value from the Chief Financial Officer.

1.3.4.4
Obtain written acceptance from the owner of the property for the compensation for the rights obtained.

1.3.4.5
FOR A SERVITUDE

(a)
Appoint an attorney to draft the Deed of Servitude and a surveyor to draft the necessary Servitude Diagrams, incorporating the conditions of approval. 

(b)
Inform the applicant to pay all necessary fees and/or compensation and to sign the documentation for the registration of the servitude available at the attorney.

(c)
Inform the attorney of the Local Municipality to commence with registration of the Deed of Servitude and the surveyor with the approval of the Servitude Diagrams.

(d)
Ensure signature of all registration documents relating to the registration of the Servitude and issue all relevant supporting documentation.

(e)
Obtain outstanding monies, if any, from the attorneys of the Local Municipality, after registration.

(f)
Ensure compliance to the conditions as contained in the Deed of Servitude.

(g)
Obtain a copy of the registered Servitude Diagrams from the surveyors. Send a copy to the relevant directorates and file a copy on the official records file. Keep a copy in the strong room for safekeeping.

1.3.4.5
FOR A WAY LEAVE

(a)
Appoint an attorney to draft a Way Leave Agreement, incorporating the conditions of approval.

(b)
Circulate the Way Leave Agreement to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

(c)
Inform the applicant to pay all necessary fees and/or compensation and to sign the Way Leave Agreement.

(d)
Distribute copies of the signed Way leave to all relevant departments for levying of rates, opening of relevant accounts and contract management, and a copy to the external stakeholder (applicant). 

(e)
File a copy of the signed Way Leave Agreement on the official records file and keep one in the strong room for safekeeping.

(f)
Ensure compliance to the conditions as contained in the Way Leave Agreement.

 1.3.4.6
Update the servitude/ way leave data list of the Local Municipality.

DISPOSAL AND ALIENATION OF IMMOVABLE PROPERTY TO AND FROM STATE ORGANS

ANNEXURE “C”

1.
PROCESS OF ACQUISITION FROM OR DISPOSAL TO STATE ORGANS


1.1
INITIATION OF APPLICATION

Any interested State organ (as external stakeholder) may initiate the process of acquisition/disposal for state owned property, by submitting a written application to the Municipal Manager of the Local Municipality whom will forward the application to the department responsible for the disposal of immovable properties, to submit a report to the Council for consideration. 

OR

Any internal stakeholder acting in his/her official capacity may initiate the process of acquisition/disposal of state owned immovable property, by submitting a memorandum to the department responsible for the disposal of immovable properties, which will submit a report to the Council for consideration. 


1.2
ADMINISTRATIVE PROCESS FOR APPLICATION

1.2.1
Acknowledge receipt of an application and advice of time frames, within ten (10) working days of date of receipt. 

1.2.2
Compile a report timeously which will include the application and relevant supporting documentation as annexures.

1.2.3
Circulate report for comments to the different directorates of the Local Municipality.

1.2.4
Consolidate comments, finalise report and recommendations and table the final report before the relevant committee(s) and the Council for consideration, i.e. the Section 79 Committee, the Mayoral Committee and the Council.

1.2.5
Advise applicant and/or official of the resolution of the Council and ensure compliance to all relevant legislation.


1.3
IMPLEMENTATION OF COUNCIL RESOLUTION



Execute the Council resolution in one of the following ways.



1.3.1
ACQUISITION/DISPOSAL BY MEANS OF A DEED OF SALE

1.3.1.1
ACQUISITION BY MEANS OF A DIRECT PURCHASE

(a) Inform State organ (Seller) of the resolution and conditions and request written acceptance of conditions.

(b) Appoint a registered valuator to obtain a market related value if necessary or obtain the purchase price from the Seller.

(c) Obtain approval from the Chief Financial Officer for the determined market related value or the Purchase price as indicated. In cases where the Seller did not indicate a Purchase price, make an offer to the Seller in accordance with the market related value. Request written acceptance from the Seller for the purchase price offered.

(d) Draft a Deed of Sale or appoint an attorney to draft the Deed of Sale, incorporating the conditions of approval OR obtain the Deed of Sale from the Seller.

(e) Circulate the Deed of Sale to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

(f) Pay all necessary fees and purchase price as stipulated in the Deed of Sale and send the signed Deed of Sale to the Seller and/or the Sellers transferring attorney for signature by the Seller.

(g) Obtain a copy of the finally signed Deed of Sale from the Seller and/or his attorney and distribute copies of the signed agreement to all relevant departments for payments, opening of relevant accounts and contract management. File a copy of the Deed of Sale on the official records file and keep a copy of the agreement in the strong room for safekeeping.

(h) Ensure compliance to the conditions as contained in the Deed of Sale.

(i) Obtain confirmation of registration of the property and receive the original Title Deed from the Seller’s Attorneys. File a copy of the Title Deed on the official records file and keep the original Title Deed in the strong room for safekeeping.

(j) Record property in the asset register of the Local Municipality.

1.3.1.2
ACQUISITION BY MEANS OF A LEASE

Lease property for specified period and subject to conditions as determined by the Local Municipality.

(a)
For a lease term less than 10 years

i.
Inform Lessor of resolution and conditions and request written acceptance of conditions.

ii.
Appoint a registered valuator to obtain a market related value if necessary OR obtain Lease Tariff from Lessor.

iii. Obtain approval from the Chief Financial Officer for the determined market related value or the Lease Tariff as indicated. In cases where the Lessor did not indicate a Lease Tariff, make an offer to the Lessor in accordance with the market related value. Request written acceptance from the Lessor for the Lease Tariff.

iv.
Draft a Lease Agreement or appoint an attorney to draft the agreement, incorporating the conditions of approval OR obtain Lease Agreement from the Lessor.

v.
Circulate the Lease Agreement to the relevant directorates to check agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

vi.
Pay all necessary fees and send the signed Lease Agreement to the Lessor for signature.

vii.
Obtain a copy of the finally signed Lease Agreement from the Lessor and distribute copies of the signed Lease Agreement to all relevant departments for payments, opening of relevant accounts and contract management. File a copy of the Lease agreement on the official records file and keep a copy of the agreement in the strong room for safekeeping.

viii.
Ensure compliance to the conditions as contained in the Lease Agreement.

ix.
Update data list of properties leased by the Local Municipality.
(b)
For a Notarial lease: A period of 10 (ten) years and above.

i.
Follow procedures 1.3.1.2 (a) (i - v) above.

ii.
Send the signed Lease Agreement to the Lessor or the Lessor’s attorney to commence with the registration of the Notarial Lease. Also pay all fees and payments required.

iii.
Attend to the signing of all the relevant documents necessary for the registration of the Notarial Lease.

iv.
Obtain a copy of the Notarial Lease from the attorney of the Lessor after registration. Distribute copies of the Notarial Lease to all relevant departments for payments, opening of relevant accounts and contract. File a copy of the Notarial Lease on the official records file and keep a copy in the strong room for safekeeping.
v.
Ensure compliance to the conditions as contained in the Notarial Lease.

vi.
Update data list of properties leased by the Local Municipality.
1.3.1.3
ACQUISITION BY MEANS OF A DONATION

(a)
Inform applicant of the conditions of approval and procedures that will follow. Request written acceptance of conditions.

(a) Request a Deed of Donation from the Donor or appoint and attorney to draft the Deed of Donation, incorporating the conditions of approval.

(b) Circulate the Deed of Donation to the relevant directorates to check agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

(c) Pay all necessary fees and forward signed Deed of Donation to the Donor for signature.

(d) Distribute copies of the finally signed Deed of Donation to all relevant departments for opening of relevant accounts and contract management. File a copy of the signed agreement on the official record files and keep one in the strong room for safekeeping.

(e) Ensure compliance to the conditions as contained in the Deed of Donation.

(f) Ensure signature of all transfer documents relating to the transfer of the property (such as Power of Attorney, Consent by Seller, Clearance Certificates, TAX /VAT document, etc.) and issue all relevant supporting documentation.

(g) Record the property in the asset register of the Local Municipality after registration.

1.3.1.4
ACQUISITION OF SERVITUDE OR WAY LEAVE RIGHTS

(a)
Inform applicant of the conditions of approval and procedures that will follow. Request written acceptance of conditions.

(b)
Appoint a registered valuator to obtain a market related value based on the rights obtained.

(c)
Obtain approval for the determined market related value from the Chief Financial Officer.

(d)
Obtain written acceptance from the owner of the property for the compensation for the rights obtained.

(e)
For a Servitude:-

i.
Appoint an attorney to draft the Deed of Servitude and a surveyor to draft the necessary Servitude Diagrams, incorporating the conditions of approval. 

ii.
Inform the applicant to pay all necessary fees and/or compensation and to sign the documentation for the registration of the servitude available at the attorneys.

iii.
Inform the attorney of the Local Municipality to commence with registration of the Deed of Servitude and the surveyor with the approval of the Servitude Diagrams.

iv.
Ensure signature of all registration documents relating to the registration of the Servitude and issue all relevant supporting documentation.

v.
Obtain outstanding monies, if any, from the attorneys of the Local Municipality, after registration.

vi.
Ensure compliance to the conditions as contained in the Deed of Servitude.

vii.
Obtain a copy of the registered Servitude Diagrams from the surveyors. Send a copy to the relevant directorates and file a copy on the official records file. Keep a copy in the strong room for safekeeping.

(f)
For a Way Leave:-

i.
Appoint an attorney to draft a Way Leave Agreement, incorporating the conditions of approval.

ii.
Circulate the Way Leave Agreement to the relevant directorates to check the agreement and then forward approved agreement to the official delegated with signatory powers to sign agreement on behalf of the Local Municipality.

iii.
Inform the applicant to pay all necessary fees and/or compensation and to sign the Way Leave Agreement.

iv.
Distribute copies of the signed Way leave to all relevant departments for levying of rates, opening of relevant accounts and contract management, and a copy to the external stakeholder (applicant). 

v.
File a copy of the signed Way Leave Agreement on the official records file and keep one in the strong room for safekeeping.

vi.
Ensure compliance to the conditions as contained in the Way Leave Agreement.

(g)
Update the servitude/ way leave data list.

GENERAL CONDITIONS OF ALIENATION

ANNEXURE “D”

GENERAL CONDITIONS

1.
The sale transaction shall be subject to any stipulations in any relevant Act, Ordinance or By-law pertaining thereto.

2.
No property is to be sold to any person that is not competent to enter into an agreement and if it is established that it is the case, the sale agreement in this regard will be considered null and void by the Local Municipality and the Purchaser will forfeit any moneys paid.

3.
The property is sold “voetstoots” and the Local Municipality shall not be liable for any defects, latent or otherwise. The Local Municipality will accept that the Purchaser has familiarized him/her with the condition of the property.

4.
The Purchaser shall be responsible for the maintenance of the property from the date of occupation thereof.

5.
A formal Deed of Sale must be entered into with the Purchaser and the drafting of the Deed of Sale, as well as the transfer cost shall be for the account of the Purchaser. 

6.
In the event of the Purchaser failing to sign the Deed of Sale within the period specified by the Local Municipality, after written notification by the Emalahleni Local Municipality or for any reason whatsoever does not proceed with the transaction including transfer in his favor, the property will, without any notice being given to the Purchaser, fall back to the Local Municipality and be offered for resale, in which case the Purchaser will be liable for all costs resulting from such default, apart from the amount owing to the Local Municipality for municipal rates and taxes, levies and interest on the amount outstanding. This does not prejudice the right of the Local Municipality to alternatively hold the Purchaser responsible for damages.

7.
The Purchaser shall register the property in his name within a maximum period of 6 months after signing the Deed of Sale OR date that the land rights required are proclaimed. Failing which the property will become the property of the Local Municipality and the Local Municipality will be entitled to withhold or claim any amount in respect of loss or damages suffered.

8.
The property is sold subject to the conditions of title and establishment of the proclaimed township in which the erf is situated and such further conditions, which the relevant Provincial Authority may enforce or which may be embodied in the Deed of Sale.

9.
The development of the property is subject to the approval of a site development plan, if stipulated in the conditions of the approval. Detailed requirements for a site development plans are available from the department dealing with the disposal of immovable properties and the planning section.

10.
The final site development plan for the proposed development of the property must be lodged with the Local Municipality for the approval of the Chief City Planner and Directorate: Infrastructure and Basic Services, within 2 (two) months from date of signature of the Deed of Sale.

11.
The property must be fully developed (i.e. municipal services installed and buildings erected for the intended purpose) within the following timeframes, namely:

11.1
INDIVIDUAL RESIDENTIAL STANDS AND SMALL DEVELOPMENTS

To be fully developed (i.e. municipal services installed and buildings erected for the intended purpose) within 24 months from date of registration of the property into the name of the Purchaser, on condition that:
(a)
Building activities must commence within 6 months from date of registration;
(b)
On merit subject to the disclosure of reasons, the Local Municipality shall have the right to grant an extension of 6 months for the development of the property upon receipt of a written request for extension, with the understanding that:
i.
Such consent will be delegated to the relevant Head of Department;

ii.
Such consent will be given in written form to the applicant.

Failing to develop the property within this time frame will, upon election by the Local Municipality, result in the property reverting back to the Local Municipality at the original selling price, less any outstanding monies and then become the full and free property of the Local Municipality.

11.2
COMMERCIAL/BUSINESS, INDUSTRIAL AND OTHER MAJOR DEVELOPMENTS INCLUDING BIG RESIDENTIAL DEVELOPMENTS

To be fully developed (i.e. installation of municipal services within 24 months from date of registration of the property into the name of the Purchaser, on condition that:
(a)
Building activities must commence within 24 months from date of registration;
(b)
On merit subject to the disclosure of reasons, the Local Municipality shall have the right to grant an extension of 24 months for the development of the property upon receipt of a written request for extension, with the understanding that:
i.
Such consent will be delegated to the relevant Director or his Nominee;

ii.
Such consent will be given in written form to the applicant

(c)
The development shall be completed, in strict accordance with the development plan (to be approved as stipulated in 9 above);

Failing to develop the property within this time frame will, upon election by the Local Municipality, result in the property reverting back to the Local Municipality at the original selling price, less any outstanding monies and then become the full and free property of the Local Municipality;

12.
The property must be developed in accordance with the development conditions applicable to the zoning as approved by the Local Municipality for the development and according to the applicable Town Planning Scheme, or relevant legislation, which with the understanding that additional town planning applications may be required which will be the responsibility and at the cost of the developer;
13.
It must be noted that in the event that any further town planning processes (in terms with relevant legislation and/or the Town Planning and Townships Ordinance, 1986) or any EIA application (in terms with the provisions of the Environmental Act, 1989), are necessary, it will be the responsibility and for the account of the developer, and subject to the following:


13.1
Farm portions to be developed for purposes other than agricultural purposes are further subject to the following:-



(a)
The developer needs to establish township on the farm portion or agricultural holdings, or incorporate such township within the boundaries of an existing township in order to obtain the required land use rights (zonings). This process will include the following:

i.
An approved Environmental Impact Assessment on the portion of land;
ii.
A geo-technical soil survey;
iii.
A traffic Impact Study;
iv.
Confirmation of the availability of sufficient municipal services for the intended development on the property;
v.
Other specialist studies as required depending on the situation;

 (b)
Other properties that are not farm portions or agricultural holdings are further subject to the following:
i. Where the intended use on a purchased property deviates and is in contradiction to the existing zoning of such an erf, an appropriate town planning application such as, township establishment, subdivision, consolidation, building line relaxation, rezoning etc. has to be submitted by the applicant at his own cost, for consideration by the Local Municipality;
ii. Where the proposed land use is in contradiction with the title deed conditions of the title deed of a property, the purchaser at his costs must obtain approval for the removal of restrictive title deed conditions;
iii. Where a property (i.e. public roads or public open spaces) needs to be closed permanently in terms with the provisions of the Local Government Ordinance, 1939, the sale will be subject to the positive outcome of the closure, of which all cost will be for the account of the Purchaser. Furthermore it will be subject to a positive Environmental Impact Assessment, which will be the responsibility and for the account of the Purchaser;
(c)
With all applications for a change in land use rights, subdivision and township establishment the applicant will be required to and be responsible to enter into a service agreement with the Local Municipality.

14.
The proposed development and building work would be subject to the submission and approval of building plans at the cost of the purchaser.

15. 
Access to the site must be addressed in the site development plan to the approval of the Chief City Planner and the Directorate: Infrastructure and Basic Services. 

16.
The provision of all municipal services will be the responsibility and for the account of the applicant and must be addressed in a services agreement between the Local Municipality and the Purchaser, if so determined by the Local Municipality. The servicing of the stand can take place simultaneous to the alienation process. The following must be noted with regard to the services:

16.1
The cost to provide any service connections to the property will be for the account of the Purchaser;
16.2
Engineering design layout plans for all municipal services must be submitted to the Directorate: Infrastructure and Basic Services for approval;
16.3
The cost for the upgrading of municipal services resulting from an application will be for the cost of the applicant. For all developments the provision of internal engineering services will be to the account of the Purchaser. Bulk services will be addressed in the services agreement and the cost thereof will be as stipulated in the relevant Council resolution.

17.
That a pre-emptive right of five (5) years shall be included in the Deed of Sale of properties of which the purchase price is considered to be subsidized.

18.
Disputes must be settled by means of mutual consultation, mediation (with or without legal representation) or when unsuccessful, in a South African court of law.

19.
Should any legal action be deemed necessary to determine any aspect arising out of these conditions or to enforce any rights in terms of these conditions, then and in that event the parties hereto agree categorical to the jurisdiction of the Magistrate’s Court to hear such action and to pass judgment notwithstanding the fact that the cause of action is beyond the jurisdiction of the Court: Provided always that the Local Municipality shall have the right in its sole discretion to take action in any competent higher court in any matter exceeding the ordinary jurisdiction of the Magistrate’s Court.

20.
The Local Municipality reserves the right to accept any development proposal in a bid submitted or part thereof and will not be obliged to accept the highest purchase price submitted in a bid OR any development proposal submitted.

21.
All applicants who are not natural persons must attach their company profile indicating equity ownership, management and a valid VAT registration certificate subject to relevant legislation to any application.

22.
FINANCIAL ARRANGEMENTS

The following financial conditions are set by the Local Municipality:

22.1
A deposit of 10% of the purchase price shall be payable to the Local Municipality on date of signature of the Deed of Sale;

22.2
An administration fee of 2.5% of the purchase price to a maximum of R500-00, must be paid in on the date of signature of the agreement;

22.3
The balance of the purchase price must be paid or bank guarantees for the purchase price must be submitted, within 60 days from the date the land use rights have been proclaimed or alternatively on date of registration of the property or whichever comes first, with the understanding that monies as indicated in the guarantee will be paid over to the Local Municipality on date of registration of the property;

22.4
Should the Purchaser be in breach of any stipulations in the Deed of Sale the Seller shall terminate the sale agreement after having given the Purchaser written notice to make good such breach and the Purchaser remains in such breach for a period of 10 (ten) days from date of such notice, and then repossess the property and retain any money paid by the purchaser to the Seller as pre-estimated liquidated damages;

22.5
Assessment rates and charges for other municipal services are payable from the first day after registration of the property;

22.6
Occupation Rental of 1% of the selling price will be payable monthly from date of occupation of the property, with the understanding that occupation for the purposes of installing services does not occur occupational rent.
22.7
All transfer and related costs will be for the account of the Purchaser;

22.8
The deposit as mentioned in (22.1) above to be levied in terms of a Deed of Sale to be entered into, shall be forfeited by the successful Purchaser should the agreement of sale be cancelled due to breach thereof by the Purchaser.

GENERAL CONDITIONS OF LEASE

ANNEXURE “E”

GENERAL CONDITIONS

1.
The lease agreement shall be subject to any stipulations in any relevant Act, Ordinance or By-law pertaining thereto.

2.
No property is to be leased to any person that is not competent to enter into an agreement and if it is established that it is the case, the Lease Agreement in this regard will be considered null and void by the Local Municipality and the Purchaser will forfeit any moneys paid.

3.
The property is leased “voetstoots” and the Local Municipality shall not be liable for any defects, latent or otherwise. The Local Municipality will accept that the Lessee has familiarized him/her with the condition of the property. The Local Municipality does not warrant or make any representation that the Property is fit for use for any purpose, whatsoever.  

4.
The Lessee shall be responsible to maintain, improve, repair and keep the Property in any state fit for the purposes of the lease. The Local Municipality will not be obliged to compensate the Lessee upon termination of the Lease agreement, for any such cost incurred by the Lessee. 

5.
A formal Lease Agreement will be entered into with the Lessee and the drafting of the Lease Agreement, as well as any registration cost if applicable shall be for the account of the Lessee. 

6.
In the event of the Lessee failing to sign the Lease Agreement within the period specified by the Local Municipality, after written notification by the Emalahleni Local Municipality or for any reason whatsoever does not proceed with the transaction the approval to lease the property will lapse, without any notice being given to the Lessee, and the property will be available for lease again, in which case the Lessee will be liable for all costs resulting from such default. This does not prejudice the right of the Local Municipality to alternatively hold the Lessee responsible for damages.

7.
In the case of a Notarial Lease the Notarial Lease shall be registered within a maximum period of 6 months after signing the Lease Agreement OR date that the land rights required are proclaimed. Failing which the approval to lease the property will lapse and the Local Municipality will be entitled to withhold or claim any amount in respect of loss or damages suffered.

8.
The property is leased subject to the conditions of title and establishment of the proclaimed township in which the erf is situated and such further conditions, which the relevant Provincial Authority may enforce or which may be embodied in the Lease Agreement.

9.
The Lessee shall not make any permanent improvements, alterations or additions to the Property without the prior written approval of the Local Municipality. Any improvements erected on or attached to the Property shall become the property of the Local Municipality and the Local Municipality shall not be obliged to pay or otherwise compensate the Lessee for such improvements upon expiry of the agreement.    

10.
If written approval was obtained for the development of the property, all proposed development or building work would be subject to the submission and approval of building plans at the cost of the Lessee.

11. 
Access to the site must be addressed in a site development plan for the approval of the Chief City Planner and the Directorate: Infrastructure and Basic Services. 

12.
The provision of all municipal services will be the responsibility and for the account of the applicant. The following must be noted with regard to the services:

12.1
The cost to provide any service connections to the property will be for the account of the Lessee;
12.2
Engineering design layout plans for all municipal services must be submitted to the Directorate: Infrastructure and Basic Services for approval.

13.
Disputes must be settled by means of mutual consultation, mediation (with or without legal representation) or when unsuccessful, in a South African court of law.

14.
Should any legal action be deemed necessary to determine any aspect arising out of these conditions or to enforce any rights in terms of these conditions, then and in that event the parties hereto agree categorical to the jurisdiction of the Magistrate’s Court to hear such action and to pass judgment notwithstanding the fact that the cause of action is beyond the jurisdiction of the Court: Provided always that the Local Municipality shall have the right in its sole discretion to take action in any competent higher court in any matter exceeding the ordinary jurisdiction of the Magistrate’s Court.

15.
The Local Municipality reserves the right to accept any development proposal in a bid submitted or part thereof and will not be obliged to accept the highest Lease Tariff offered/submitted in a bid OR any development proposal submitted.

16.
All applicants who are not natural persons must attach their company profile indicating equity ownership, management and a valid VAT registration certificate subject to relevant legislation to any application.

17.
FINANCIAL ARRANGEMENTS

The following financial conditions are set by the Local Municipality:

17.1
A refundable deposit equal to one month’s rental shall be payable to the Local Municipality on date of signature of the Lease Agreement, subject to the following:
(a)
That such refundable deposit will be kept in a trust account and upon expiry of the Lease Agreement be paid back to the Lessee;

(b)
Such refundable deposit, to be levied in terms of a Lease Agreement to be entered into, shall be forfeited by the successful Lessee should the agreement of lease be cancelled due to breach thereof by the Lessee;
17.2
An administration fee of 2.5% of the annual lease amount, to a maximum of R500-00, must be paid in on the date of signature of the Lease Agreement;

17.3
The monthly rental must be paid within the first 7 days of the month.
18.
Should the Lessee be in breach of any stipulations in the Lease Agreement the Lessor shall terminate the Lease Agreement after having given the Lessee written notice to make good such breach and the Lessee remains in such breach for a period of 10 (ten) days from date of such notice, and then repossess the property and retain any money paid by the Lessee to the Lessor as pre-estimated liquidated damages.
19.
All registration and related costs with regard to the Notarial Lease will be for the account of the Lessee.
20
The Lessee shall not cause or allow the use of the property or any part thereof as a storage place or accumulator of any damaging-, unsightly-, or waste material of whatever nature, or use or allow the use of the property in such manner as may cause a nuisance to persons in the vicinity of the property.
21.
The Lessee shall not sub lease the property or any part thereof and shall not leave the property to the care, supervision or occupation by any other person.  The Lessee shall further not cede, make over or burden the rights of the Lessee under this agreement in any way whatsoever, without the prior written consent of the Local Municipality.

22.
The Lessee shall further not do any act or fail to do any act or allow any act to be done or fail to be done which in the opinion of the Local Municipality may cause any hindrance on or from the property.

23.
The Local Municipality or its authorized representative shall have the right to enter onto the property at any reasonable time to inspect the property or effect any improvements or reparations to it.

24.
In cases where it is a condition that the property be developed, the development will be subject to the approval of a site development plan if stipulated in the conditions of the approval. Detailed requirements for a site development plans are available from the department dealing with the disposal of immovable properties and the planning section.

25.
The final site development plan for the proposed development of the property must be lodge with the Local Municipality for the approval of the Chief City Planner and Directorate: Infrastructure and Basic Services, within 2 (two) months from date of signature of the Lease Agreement.

26.
If a Council resolution stipulates that the lease of the property is subject to the development thereof, it must be fully developed within the timeframes as stipulated within the Lease Agreement, failing which, upon election by the Local Municipality the lease agreement will be terminated, subject to the following:
26.1
On merit subject to the disclosure of reasons, the Local Municipality shall have the right to grant an extension of time for the development of the property upon receipt of a written request for extension, with the understanding that:
(a)
Such consent will be delegated to the relevant Director or his Nominee;
(b)
Such consent be given in written form to the applicant;
26.2
The development shall be completed, in strict accordance with the development plan (to be approved as stipulated above).

27.
The property must be developed in accordance with the Title Deed of the property and the development conditions applicable to the zoning and as contained in the applicable Town Planning Scheme, or relevant legislation.

28.
It must be noted that in the event that any further town planning processes (in terms with relevant legislation and/or the Town Planning and Townships Ordinance, 1989) or any EIA application (in terms with the provisions of the Environmental Act), are necessary, it will be the responsibility and for the account of the Lessee. 

29.
Where the proposed land use is in contradiction with the title deed conditions of the Title Deed of a property, the Lessee shall at his costs obtain approval for the removal of restrictive title deed conditions.

30.
Where a property (i.e. public roads or public open spaces) needs to be closed temporarily/permanently in terms with the provisions of the Local Government Ordinance, 1939, the lease will be subject to the positive outcome of the closure, of which all cost will be for the account of the Lessee. Furthermore it will be subject to a positive Environmental Impact Assessment, if applicable, which will be the responsibility and for the account of the Lessee.
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